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Katherine I, Riback, Esqg., and PFaul E. Jordan, Esg., Office
of the General Counsel, GA(, participated in the prmparation
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DIGEST

Protest vhat agancy improperly eliminated proposal from
competitive range is denied where record shows that agency
reasonably concluded, because of large field of superior
competing proposals, that protester's proposal had no
reasonable chanca of award,

DECIBION

Gardiner, Kamya & Associates, P.C. protests that the
Dapartment of Labor (DOL) improperly excluded its proposal
from tha competitive range under request for proposals (RFP)
No. L/IG 94-02, for accounting and auditing services.

Wa dony the protast.

The agenc) issued the RFP on April 1, 1“94, saeking
proposals for multiple flxed-prica, indafinite guantity
labor-hour contracts to. provide accounting. and auditing
servicas on a task order basis. for a 1-year base. perioed,
with two l-year optiohs. Awards' (of approxlmately

10 contractl) wore to be:made on the’ basis: ot bast value to
the government, considnrinq technival marit and ~-price, with
tachnical merit (75 percent) 'of greater, impdrtance. The RFP
reservad to the government’ the right to make awards without
holdlng discussions, and encouraged'’ otferors to submit their
best offers in their initial proposals. | Tachnical merit was
evaluated in six areas: general qualirications, offeror
pertormanve, offeror experience) personnal qualifications
and axperience, project management, and understandlng scope
of work. Under projsct management, the RFP required
offerors to set forth the parcentage of time that the
proposed partners would devote to work on this contract.
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The RFP described in detail the work requlred and how
proposals werse to be prepared. Offernrs were required to
propose hourly rates for eight ditfergnt labor categories,
The RFP established as a minimum order, $50,000 of effort
with no breakdown between lakor categoriea. It also
provided that in no avent would any category of labor exceed
any of the statad maximum hours of labosr, Under the
partner/principal labor categorly, whicn is of relevance to
this protest, the RFPF called for a maximum level-of-effort
of 4,000 hours, Tha RFP provides for proposed prices to be
evaluated on thea basis of the product of the stated maximum
number of hours multiplied by the labor category rates for
each of the base and option years,

By . the May 12 due data for initial proposals, 45 offers were
received.q In evaluating the proposals,; the contracting
officer found that approximately half of the offerors had
proposed partnar/principal personnel available for
significantly less than the stated maximum hours for that
labor catagory. In view of the fact that 25 proposals had
baen received which offered substantially the reguired
maximum number of hours, ‘and considering the projected low
technical scores of the 20 proposals that had offered
significantly less than the maximum number of hours, the
contracting afficer determined to eliminate these

20 proposals, including Gardiner's, from the competitive
range., Because Gavrdiner had proposed less than half of the
4,000 maximum hours for partners stated in the RFP, the
contracting officer concluded that it had no reasonable
chance of receiving the award.

Gardiner protested the eliminathn of its proposal from the
competitive range to our Office.

‘cardiner contandl, in part, that the DOL improperly
rejected its proposal as "nonrasponsive."A As the protester
correctly ‘points ocut, .the congépt of responsiveness~-1,g,,
ar, unconditional promise to comply with the terms of &
solicitation~~does not generally apply to negotiated .
procurements. Xtek. Inc., B~ 213166, Mar. 5, 1984, 84-1 CPD
Y 264. Howaver, certain terms and obligations of an RFP may
pe 80 material that a proposal that fails to comply with
them could be rejected as technically unacceptable. Loral

i Marconi Italiana, 66 Comp. Gen. 272 (1987), 87-1

Ierracon
CPD ¥ 182; ngpgggx_uggn, ¢corp., 55 Comp. Gen. 1151 (1176},
76-1 CPD 4 358. 1In any event, Gardiner's proposal was

rejected because it had no reasonable chance for award, not
simply because of technical noncompliance.
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The Federal Agquisition Regulation (FAR) requires
contracting officers in a nagotlated procurement to
determine which proposals are n the competitive range for
the purpose of conducting written or oral discussion. FAR

§ 15,609(a), Further, the FAR provides that the competitive
range snall bg determined on the basis of cost or price and
other factors that were stated in the solicitation and shall
inelude all proposals that have a reasonablae chance of being
selected for award, Id. However, even where a proposal is
fully acceptable technically (or could be rendered so
through discussions), it may be excluded from the
competitive range if, in light of the competing proposals,
the contracting officer determines that the proposal has no
reasonable chance of award. Qurry contracting Co., Inc.,
B-254355, Dec. 13, 1993, 93-2 CPD 9§ 334,

Gardincr contands that it was unreasonable for the agency to
eliminate its proposal from the competitive range, 1In
Gardinear's view, the RFP did not requira it to proposa
sufficient personngl to meat the maximum number of hours
stated in the RFP, The protester asser’.s that it has
sufficient personnel available and that it could easily
correct this deficiency. Thus, it aryues that the agency
should have evaluated its proposal and conducted discussions
with it. We disagree,

Based.on our review of ‘the raecord, the agancy'a
determination to exclude Gardiner's proposal from the
competitive range was reasonable and consistent with tha
evaluation criteria, . For each labor category, the' RFP
advised offerors of the maximum number of: hovrs which could
be awnrded under a contract 'and requested offarors to list
the number af hours their proposed personnel would be
available to perform on the contract. Section M of the RFP
advised offerors that their.total Cost would be evaluated on
the basis of the maximum hours for the base and option
periods. From this, it is plain that the agency expected
offerors to propose sufficient personnel to substantially
meet the stated maximum numbar of hours in 'each labor
category. The protester's proposal ganerally indicates its
understanding of the agency's expectatxon” While the
protester argues that it was unaware of this requirement,

it admits that for all labor categories apart from the
partner/principal it proposed personnel sufficient to exceed

2P0 the extent the protester is alleginglthat the RFP was
ambiguous with regard to the number of hours an offeror was
required to propose, its protest on thiu ground is untimely.
Protests of alleged solicitation meroprletles must be filed
not later than the closing time for receipt of proposals.

4 C.F.R., § 21 2(a)(1) (199%4).
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the astated maximum hours and in its cost proposal proposed
the maximum numbe- of hours,

With regard to the partner/principal category, Gardiner
propused the part-time services of two partpners for a total
of 1,664 hours of time, which was less than half of tha RFP
maximum requirement of 4,000 hours., In contrast, the
offerors whose proposals ware included in the compoti;iva
range substantially met or exceeded that requirement,

From this, the contracting officer reasonably concluded that
it was unlikely that Gardiner was propesing an acceptable
lavel of raesources to meet the agency's requirements. Since
tha resulting evaluation of Gardiner's proposal would have
been a very low technical score, the contracting officer
reasonably determined not to include Gardineris offer in the
compatitive range, in view of the significant number of
batter propcosals received,

An offeror must demonstrate affirmatively the merits of its
propnsal and runs the risk of rajection if it fails to do
80, InterAm h , B-253698,2,
Nov, 19, 1993, 93-2 CPD ¥ 288. Here, Gardiner's proposal
failed to come close to offering the necessary resource
commitment, and the agency had nJ basis to assume that
Gardiner ‘would make the major adjustment necessary in its
proposa). to provide the 4,000 hours cf partner time
specified in"the RFP, More significantly, the contracting
officer determined that thes 25 betteér proposals included in
the competitive range provided adequate competition, Under
these circumstances, the:agency properly concluded that
Gardiner had no reasonahle chance of contract award. See

i 'y, SURra. Accordingly, the
agency's decision not to include Gardinart's proposal in the
competitive range was unobjectionable.

The protest is denied.

\s\ Paul Lieberman
for Robert P. Murphy
General Counsel

For example, one proposal included in tte ciompetitive range
proposed four partners for a total of 4,300 hours, another
proposal proposed five v»irtners for a total of 5,100 hours.
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